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O R D E R

The Court amends its opinion decided July 13, 1999, as

follows:

(1) Delete footnote 11 pages 15 and 16 of the slip opinion

and replace it with the following new footnote 11:

11In its cross appeal, Minyard, in essence, contends the
magistrate judge’s finding that Southeastern’s negligence
only resulted in the Property diminishing $200,000 in
value is clearly erroneous. According to Minyard,
Southeastern’s negligence resulted in the Property
diminishing $2,375,000 in value, representing the
difference between the amount Bradshaw originally agreed
to pay to purchase the Property, conditioned upon it
being free from environmental contamination, and the
amount for which JB & CR ultimately purchased the
Property. In support, Minyard relies on the fact that JB
& CR purchased the Property in its contaminated condition
for $1,625,000 and the fact that Minyard’s president
testified at trial that the Property had a fair market
value of $1,625,000 in its contaminated condition, see
Hawkins v. Greenwood Dev. Corp., 493 S.E.2d 875, 881-82
(S.C. Ct. App. 1997) (holding that an owner of real
property is qualified by fact of ownership to give his or
her estimate as to value of real property with
determination as to the weight to be given such testimony
left to the finder of fact). After reviewing the entire
record, we are not left with a definite and firm
conviction that a mistake has been committed on this
issue. See Gypsum Co., 333 U.S. at 395. Accordingly, we
reject Minyard’s contention that the magistrate judge’s
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finding with respect to the diminution in value of the
Property as a result of Southeastern’s negligence is
clearly erroneous.

For the Court - By Direction

Clerk of Court
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OPINION

HAMILTON, Circuit Judge:

Minyard Enterprises, Inc. (Minyard) and JB & CR, Inc. (JB & CR)
(collectively the Plaintiffs) are the past and present owners, respec-
tively, of a parcel of land (the Property) located on Laurens Road in
Greenville, South Carolina. For years, Minyard operated an automo-
bile dealership (the Dealership), including an automobile body and
paint shop, on the Property. Prior to the time Minyard sold the Prop-
erty to JB & CR in July 1992, the Property became environmentally
contaminated.
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Believing that on November 22, 1988, Southeastern Chemical &
Solvent Company (Southeastern) caused the contamination by negli-
gently removing an underground storage tank located on the Property,
which contained, inter alia, paint thinner that had been used in the
automobile body and paint shop, Minyard filed the present action
against Southeastern on October 18, 1994, in the United States Dis-
trict Court for the District of South Carolina. The complaint alleged
a cause of action pursuant to § 107(a) of the Comprehensive Environ-
mental Response, Compensation, and Liability Act (CERCLA), see
42 U.S.C. § 9607(a), and several causes of action pursuant to South
Carolina common law. JB & CR joined the suit a short time thereafter
as a plaintiff.

Pursuant to § 107(a) of CERCLA, the Plaintiffs sought to recover
their costs in obtaining several environmental assessments, plus pre-
judgment interest, as well as a declaratory judgment for reimburse-
ment of all future costs to remediate the property (i.e., Response
Costs). Minyard also sought damages from Southeastern for diminu-
tion in value of the Property under, inter alia , breach of contract and
negligence theories under South Carolina common law.1

Following a bench trial, the magistrate judge2 found Southeastern
and the Plaintiffs were responsible parties for the contamination under
§ 107(a) of CERCLA, but apportioned past and future Response
Costs among them pursuant § 113(f) of CERCLA. See 42 U.S.C.
§ 9613(f). In this regard, the magistrate judge entered judgment in
favor of the Plaintiffs for $42,817.58, representing eighty percent of
the past Response Costs, and, as yet, an undetermined amount, repre-
senting eighty percent of the future Response Costs. The magistrate
judge also found that Minyard and JB & CR were each responsible
for ten percent of past and future Response Costs. With respect to
_________________________________________________________________

1 The Plaintiffs also sought damages pursuant to various state law
claims, including nuisance, strict products liability, and trespass. The
magistrate judge entered judgment in favor of Southeastern on all of
these claims. On appeal, the Plaintiffs do not challenge the magistrate
judge's decision to enter judgment in favor of Southeastern on these
claims.
2 This case was tried before a United States magistrate judge by consent
of the parties. See 28 U.S.C. § 636(c)(1).
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Minyard's negligence and breach of contract claims, the magistrate
judge found in favor of Minyard and awarded it $200,000, represent-
ing the diminished value of the Property.

On appeal, Southeastern challenges as clearly erroneous the magis-
trate judge's finding that it ruptured an underground storage tank
while removing a system of underground storage tanks from the Prop-
erty, thus proximately causing the Property to become environmen-
tally contaminated. According to Southeastern, because there is no
credible evidence that it ruptured the underground storage tank, the
judgment with respect to Minyard's negligence claim must be
reversed. Southeastern also contends that the magistrate judge erred
in determining that in rupturing one of the underground storage tanks,
it breached a contractual duty it owed Minyard not to damage the
Property. Accordingly, Southeastern seeks reversal of the judgment
with respect to Minyard's breach of contract claim. Southeastern also
contends that Minyard's negligence and breach of contract claims are
barred by the statute of limitations. Further, Southeastern contends
that if we affirm the magistrate judge's finding of liability with
respect to Minyard's negligence and breach of contract claims, we
must vacate the magistrate judge's $200,000 award in connection
with those claims as duplicative of his award pursuant to CERCLA.

Moreover, Southeastern contends the magistrate judge erred in
holding it liable for contribution for Response Costs pursuant to
§ 113(f) of CERCLA, because while the Plaintiffs expressly alleged
a cause of action for recovery of all Response Costs pursuant to
§ 107(a) of CERCLA, they did not expressly seek contribution among
potentially responsible parties pursuant to § 113(f) of CERCLA in
their complaint. In the alternative, Southeastern seeks vacatur of the
judgment with respect to the damages portion of the Plaintiffs' contri-
bution claim pursuant to § 113(f) of CERCLA and a remand for the
magistrate judge to reapportion costs with respect to that claim,
asserting that the magistrate judge, in apportioning costs, improperly
placed the burden of proving the appropriate apportionment of costs
on Southeastern instead of on the Plaintiffs.

Minyard cross-appeals, claiming the magistrate judge erred in not
awarding it $2,375,000, which it claims represents the full amount
owed to it for diminution in value of the Property. For reasons that
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follow, we affirm in part, vacate in part, and remand for further pro-
ceedings consistent with this opinion.

I

Prior to December 1986, Minyard's predecessors-in-interest owned
the Dealership and the Property.3 In 1977, Minyard Sr., on behalf of
the Dealership, entered into an agreement with Southeastern for it to
install, lease, supply, and maintain an underground storage tank sys-
tem, known as the Transchem System, on the Property.4 The Trans-
chem System consisted of four tanks installed five feet underground.
Non-chlorinated solvents, supplied by Southeastern, were stored in
three of the tanks and were transported from the tanks to the Dealer-
ship's automobile body and paint shop where they were dispensed
and used as paint thinner.5 Used paint thinner was collected and
returned to the fourth tank, known as the waste tank, via an under-
ground pipe.

In the early 1980s, the Dealership discontinued purchasing paint
thinner solvents from Southeastern. It continued, however, until late
1984 or early 1985 to use the Transchem System as a waste receptacle
for solvents obtained from other vendors.6  On June 6, 1984, the
Dealership, through its employee, Tommy Carson, asked Southeast-
ern to remove the Transchem System, which it failed to do at that
time. The request was repeated in May 1986 to no avail.7
_________________________________________________________________

3 Minyard's predecessors-in-interest were Judson T. Minyard, Sr. (Min-
yard Sr.), Judson T. Minyard, Jr., and Judson T. Minyard, Incorporated.
4 According to Southeastern, the contract was automatically renewed
each year unless the Dealership provided sixty days' written notice of
cancellation. In the event of cancellation, upon thirty days' written
notice, the Dealership had the option to purchase, lease, or pay for the
removal of the Transchem System.
5 The non-chlorinated solvents supplied by Southeastern contained a
blend of acetone, toluene, xylene, methanol, and butyl alcohol.
6 These other vendors supplied various chlorinated solvents, which
were used, for example, to clean floors and degrease parts and equip-
ment.
7 At trial, two of Southeastern's former employees testified that South-
eastern maintained a policy to remove Transchem Systems only when it
began its removal program and not when requested by customers.
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In December 1986, Minyard Enterprises, Inc. (Minyard) became
the owner of the Dealership and the Property. Thereafter, Southeast-
ern continued to maintain the Transchem System for Minyard. Nearly
two years later, on November 22, 1988, Southeastern ruptured one of
the Transchem System tanks while attempting to unearth it for
removal of the entire Transchem System from the Property.8 The rup-
ture of the tank resulted in the Property becoming environmentally
contaminated, although Minyard did not become aware of the con-
tamination for some time.

In 1991, William Bradshaw (Bradshaw) contracted to purchase the
Dealership from Minyard. Additionally, Bradshaw separately con-
tracted to purchase the Property for $4,000,000 contingent upon his
receiving complete financing for the purchase price plus $200,000 to
finance property improvements from South Carolina National Bank
(SCNB). Bradshaw's purchase of the Property was also contingent
upon the Property being certified as free of environmental contamina-
tion. Bradshaw also entered into an agreement with Minyard for
Bradshaw to manage the Dealership and the Property pending the
closing of the contracts. Thereafter, Bradshaw retained a company
named Law Engineering to perform an environmental assessment of
the Property. Law Engineering identified potential environmental
problems with the Property and recommended that all improper waste
disposal be reported to the South Carolina Department of Health and
Environmental Control (DHEC). Bradshaw then retained the services
of Alan Lehocky (Lehocky), a hydrologist, to conduct a further envi-
ronmental assessment of the Property. Minyard agreed to pay the
_________________________________________________________________

8 Southeastern's records indicate that it removed the Transchem System
from the Property on November 22, 1988. Furthermore, Kenneth Broome
(Broome), an employee of Broome Contractors, testified at trial that,
while he was doing work for Broome Contractors at the Dealership, he
observed Southeastern's crew attempting to remove the Transchem Sys-
tem by digging a hole with a backhoe beside the tanks so that the crew
could then lift each tank out of the ground using chains. According to
Broome, while the crew was attempting to dig the hole beside the tanks,
he heard a crew member yell, "[y]ou busted it," and then he observed the
crew set one of the tanks "on the side of the bank." (J.A. 524). According
to Broome, a "foul" smelling "sludge" drained out of the tank into the
remaining hole in the ground, and the next day Southeastern's crew filled
the hole with dirt. (J.A. 525).
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costs of Lehocky's assessment. Lehocky recommended sampling the
locations of three former underground storage tank systems on the
Property, including the former location of the Transchem System.
Lehocky took the first samples from monitoring wells in the former
location of the Transchem System on October 18, 1991. Those sam-
ples revealed the presence of volatile organic hydrocarbon contamina-
tion. Additional sampling indicated the presence of both chlorinated
and nonchlorinated chemicals in the former location of the Transchem
System.

Lehocky submitted a preliminary study to SCNB, in which
Lehocky outlined the findings of his environmental assessment of the
Property. In the preliminary study, Lehocky concluded that the area
of the Property with the most contamination was the former location
of the Transchem System. According to Lehocky, the evidence indi-
cated that this contamination occurred from leaky lines, overspill, or
a spill at the time of the Transchem System's removal. Finally,
Lehocky concluded that the contamination in the former location of
the Transchem System was isolated and contained, and the cost to
remedy such contamination would be $200,000.

Due to the contamination, Bradshaw offered to purchase the Prop-
erty at a reduced price of $2,800,000, provided SCNB would finance
the clean up of the Property. After SCNB refused to finance the clean
up, Bradshaw declined to execute his contract to purchase the Prop-
erty. Bradshaw executed only his contract to purchase the Dealership,
and, thereafter, Bradshaw moved the Dealership off the Property.

Minyard then sold the Property to JB & CR for $1,625,000. There-
after, on March 29, 1994, JB & CR entered into a consent agreement
with DHEC and has since been working with DHEC to remediate the
Property.

As previously stated, on October 18, 1994, Minyard filed suit
against Southeastern in the United States District Court for the Dis-
trict of South Carolina. Minyard served Southeastern with a copy of
the summons and complaint on October 24, 1994. On December 7,
1994, JB & CR joined the suit as a plaintiff.9
_________________________________________________________________

9 The Plaintiffs also named Pee Dee Tank Company, the company that
manufactured the Transchem System, as a defendant. However, on
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On April 4, 1996, Southeastern filed a motion for partial summary
judgment, claiming the Plaintiffs, as potentially responsible parties for
the contamination, could not bring a § 107(a) claim to recover the full
amount of Response Costs, but were limited to seeking contribution
for Response Costs pursuant to § 113(f) of CERCLA. Southeastern
also argued that Minyard's negligence and breach of contract claims
were barred by South Carolina's three-year statute of limitations. The
district court denied the motion.

The district court referred the case to a magistrate judge, see 28
U.S.C. § 636(b)(1)(B), who presided over a bench trial with the par-
ties' consent, see 28 U.S.C. § 636(c)(1). At the conclusion of the trial,
the magistrate judge found Southeastern and the Plaintiffs were all
responsible parties under § 107(a) of CERCLA and apportioned
Response Costs among them pursuant to § 113(f) of CERCLA. The
magistrate judge determined that Southeastern was liable for eighty
percent of the Plaintiffs' past and future Response Costs and that
Minyard and JB & CR were each responsible for ten percent of past
and future Response Costs. The magistrate judge determined that
Minyard incurred $30,000 in past Response Costs for the costs of
Lehocky's preliminary study and JB & CR incurred $23,521.97 in
past Response Costs for various environmental assessment reports.
Accordingly, the magistrate judge entered judgment(s) in favor of
Minyard for $24,000, and JB & CR for $ 18,817.58, representing
eighty percent of the past Response Costs of each company, and, as
yet, an undetermined amount, representing eighty percent of the
future Response Costs. The magistrate judge also awarded $200,000
to Minyard as diminution in value of the Property based upon Min-
yard's state law claims for negligence and breach of contract. South-
eastern noticed a timely appeal, and Minyard noticed a timely cross-
appeal.

II

We first address Southeastern's challenge to the magistrate judge's
finding that it ruptured one of the underground storage tanks while
_________________________________________________________________

March 5, 1996, the district court dismissed it as a defendant pursuant to
the consent of all parties. Pee Dee Tank Company is not a party in the
present appeal.
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removing the Transchem System from the Property, thus proximately
causing the Property to become environmentally contaminated. In
order to establish a claim for negligence pursuant to South Carolina
common law, a plaintiff must prove by a preponderance of the evi-
dence: (1) that the defendant owed the plaintiff a duty of care; (2) that
the defendant breached such duty by an act or omission; and (3) that
the plaintiff suffered loss or injury as a proximate result of the defen-
dant's breach of duty. See Cooper v. Laboratory Corp. of Am. Hold-
ings, Inc., 150 F.3d 376, 379 (4th Cir. 1998).

Southeastern does not dispute that it owed a duty to Minyard to use
due care in removing the Transchem System from the Property. Fur-
thermore, Southeastern does not dispute that it removed the Trans-
chem System from the Property on November 22, 1988. However,
Southeastern fully denies that it ruptured one of the underground stor-
age tanks while removing the Transchem System from the Property,
thus proximately causing the Property to become environmentally
contaminated. On this point, Southeastern contends the magistrate
judge's finding to the contrary is in error.

On appeal from a bench trial, we may only set aside findings of
fact if they are clearly erroneous, and we must give due regard to the
opportunity of the trial court to judge the credibility of the witnesses.
See Fed. R. Civ. P. 52(a). "A finding is `clearly erroneous' when
although there is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm conviction that a mis-
take has been committed." United States v. Gypsum Co., 333 U.S.
364, 395 (1948).

We conclude the magistrate judge's finding that Southeastern rup-
tured one of the underground storage tanks while removing the Trans-
chem System from the Property, thus proximately causing the
Property to become environmentally contaminated, is not clearly erro-
neous. Soil samples taken from the former location of the Transchem
System revealed the presence of the same type of chemicals as South-
eastern supplied for use with the Transchem System. Furthermore, the
magistrate judge's finding is fully supported by the eyewitness testi-
mony of Broome, which is corroborated in significant part by the tes-
timony of one of Southeastern's employees. At trial, Broome testified
that while he was doing work on a Saturday at the Dealership as an
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employee of Broome Contractors with coworker Darrell Hodges, he
observed Southeastern's crew attempting to remove the Transchem
System by digging a hole with a backhoe beside the tanks so that the
crew could then lift each tank out of the ground using chains. Accord-
ing to Broome, while the crew was attempting to dig the hole beside
the tanks, he heard a crew member yell, "[y]ou busted it," and then
he observed the crew set one of the tanks "on the side of the bank."
(J.A. 524). Broome testified that a "foul" smelling "sludge" drained
out of the tank into the remaining hole in the ground, and the next day
the crew filled the hole with dirt. (J.A. 525). Thomas Keels (Keels),
an employee of Southeastern, testified that Southeastern generally
removes underground storage tank systems by digging a hole with a
backhoe beside the tanks so that the crew can lift each tank out of the
ground using chains. Keels' testimony corroborates Broome's testi-
mony regarding the general procedure Southeastern used in removing
the tanks of the Transchem System from the Property. We conclude
that Broome's testimony, as corroborated in significant part by Keels'
testimony, is more than sufficient to support the challenged finding.

According to Southeastern, the magistrate judge's finding is clearly
erroneous because Broome's testimony is inconsistent: (1) with the
testimony of Keith Burgess (Burgess), Broome's supervisor, that
Broome worked with him on November 22, 1988 at a different job
site than the Property; (2) with a work-order record of Broome Con-
tractors showing that on November 22, 1988, Broome worked with
Burgess at the different job site referred to by Burgess for five and
one-half hours; and (3) with the magistrate judge's finding that South-
eastern removed the Transchem System from the Property on Novem-
ber 22, 1988, which is a Tuesday.

The evidence relied upon by Southeastern to undermine Broome's
testimony does not compel the conclusion that the magistrate judge
clearly erred in crediting the heart of Broome's testimony (his wit-
nessing Southeastern rupture the underground storage tank at issue).
First, the testimony of Burgess and the work-order record at issue fail
to establish that Broome could not have worked on the Property on
November 22, 1988. Significantly, Burgess did not testify as to
whether he and Broome worked at the different job site the entire
work day. Furthermore, the work-order record for the different job
site accounts for only five and one-half hours of Broome's entire
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work day. That leaves two and one-half hours in a regular eight hour
work day for Broome to have been on the Property to witness South-
eastern remove the Transchem System. Second, the fact that Broome
recalled the day he witnessed Southeastern rupture the underground
storage tank on the Property as being a Saturday, as opposed to a
Tuesday as found by the magistrate judge, is a minor inconsistency
that did not require the magistrate judge to reject the heart of
Broome's testimony. See United States v. Cahill, 920 F.2d 421, 426
(7th Cir. 1990) (with respect to witness testimony credited by trial
court, minor inconsistencies in that testimony did not require that trial
court reject heart of testimony). Because, after considering all of the
evidence, we are not "left with the definite and firm conviction that
a mistake has been committed," Gypsum Co., 333 U.S. at 395, we
affirm the magistrate judge's finding that Southeastern ruptured one
of the underground storage tanks while removing the Transchem Sys-
tem from the Property, thus proximately causing the Property to
become environmentally contaminated.10 
_________________________________________________________________

10 Southeastern also challenges the sufficiency of the evidence in vari-
ous respects to support Minyard's breach of contract claim. Under South
Carolina law, "[w]hen an identical set of facts entitle the plaintiff to alter-
native remedies, he may plead and prove his entitlement to either or
both; however, the plaintiff may not recover both." Save Charleston
Found. v. Murray, 333 S.E.2d 60, 64 (S.C. Ct. App. 1985). Because Min-
yard's negligence and breach of contract claims are based upon the same
facts, and because we conclude Minyard may recover based upon his
negligence claim, we do not reach its breach of contract claim.

Furthermore, we find Southeastern's statute of limitations defense to
Minyard's negligence and breach of contract claims unavailing. South-
eastern argues that South Carolina's three-year statute of limitations ran
on Minyard's negligence and breach of contract claims on October 18,
1994, and therefore, Minyard's failure to serve it with a summons and
complaint by October 18, 1994 barred those claims. See S.C.R.C.P. 3(a)
("A civil action is commenced by filing and service of a summons and
complaint."). For its argument that South Carolina's three-year statute of
limitations ran on October 18, 1994, Southeastern relies on the fact that
Lehocky performed meter readings on October 18, 1991, at the location
of the former Transchem System, which indicated contamination, and
attempts to impute knowledge of those readings to Minyard through a
common law agency theory.
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III

We next address Southeastern's challenge to the magistrate judge's
$200,000 award in favor of Minyard on its negligence claim. Accord-
ing to Southeastern, the $200,000 award is duplicative of the award
in favor of Minyard under CERCLA. We disagree.

The $200,000 damage award is premised upon the magistrate
judge's determination that as a result of Southeastern's negligence,
Minyard suffered a $200,000 loss in the value of the Property while
Minyard still owned it. The $24,000 damage award under CERCLA
in favor of Minyard is premised upon eighty percent of Minyard's
incurred costs in obtaining Lehocky's preliminary study. The judg-
ment also awarded the Plaintiffs eighty percent of future Response
Costs under CERCLA.

Southeastern argues the $200,000 damage award is duplicative of
the amount the magistrate judge awarded Minyard under CERCLA
_________________________________________________________________

Under South Carolina common law, "[a]gency is a fiduciary relation-
ship which results from the manifestation of consent by one person to
another person to be subject to the control of the other and to act on his
behalf." Peoples Fed. Sav. & Loan Ass'n v. Myrtle Beach Golf & Yacht
Club, 425 S.E.2d 764, 773 (S.C. Ct. App. 1993). Because the record does
not support a finding that Lehocky consented to be subject to the control
of Minyard, Southeastern's attempt to prove that Minyard had knowl-
edge of the contamination at issue as of October 18, 1991 through a com-
mon law agency theory fails. We accordingly reject Southeastern's
statute of limitations defense. We need not reach the question of whether
in a federal question case, filed in federal court, pendent state law claims
are not commenced until the filing and service of a summons and com-
plaint, even though federal claims are commenced simply upon filing of
a complaint. Compare Walker v. Armco Steel Corp., 446 U.S. 740, 751
(1980) (holding that in a federal diversity case Federal Rule of Civil Pro-
cedure 3 does not commence an action on a state law claim for statute
of limitations purposes), with West v. Conrail, 481 U.S. 35, 39 (1987)
(holding that in a federal question case the action is commenced for stat-
ute of limitations purposes with respect to federal claims when, as pro-
vided by Federal Rule of Civil Procedure 3, process is filed with the
court, regardless of when the complaint was actually served on the defen-
dants).
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($24,000 in past Response Costs and, as yet, an undetermined amount
of future Response Costs), because both awards compensated Min-
yard for the costs to repair the Property. Minyard acknowledges that
it is not entitled to be compensated twice for the same wrong. See,
e.g., Braswell Shipyards, Inc. v. Beazer E., Inc., 2 F.3d 1331, 1338
(4th Cir. 1993). However, Minyard argues the $200,000 damage
award is not duplicative in any manner of the damage award it
received under CERCLA. We agree with Minyard.

CERCLA provides a private cause of action for the recovery of
part or, under some circumstances, all Response Costs against a party
responsible for the contamination of a particular piece of property.
See 42 U.S.C. §§ 9607(a), 9613(f). One component of Response
Costs is the actual cost to repair the contaminated property. See 42
U.S.C. § 9601(23)-(25). Certainly, "CERCLA . . . precludes a plain-
tiff from recovering cost of repair damages under both CERCLA and
state law." Stanton Rd. Assocs. v. Lohrey Enters., 984 F.2d 1015,
1021-22 (9th Cir. 1993); 42 U.S.C. § 9614(b). However, CERCLA
does not prevent a plaintiff from recovering damages under state law
that are not duplicative of the damages it recovers under CERCLA.
See Braswell Shipyards, Inc., 2 F.3d at 1337-39; 42 U.S.C. § 9652(d).

Southeastern is incorrect that the $200,000 award and the total
award under CERCLA were both intended to compensate Minyard
for the costs to repair the Property, i.e. Response Costs. The record
is clear that the magistrate judge awarded the $200,000 in favor of
Minyard in order to compensate Minyard for diminution in value of
the Property proximately caused by Southeastern's negligence. The
record is equally clear that the magistrate judge awarded Minyard
judgment against Southeastern for $24,000 to partially compensate
Minyard for the Response Costs it incurred in obtaining Lehocky's
preliminary study. Obviously, these two amounts are intended to
compensate Minyard for two separate and distinct harms.

The further potential amount the magistrate judge awarded Min-
yard against Southeastern under CERCLA was to compensate Min-
yard should it be the party who actually advances or incurs future
Response Costs for remediating the Property. By all indications, that
party will be JB & CR, the present owner of the Property. Neverthe-
less, that likelihood is beside the point. The crucial question is
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whether, assuming arguendo the judgment entered by the magistrate
judge stands, the $200,000 damage award for diminution in value of
the Property will provide Minyard with a double recovery even
should Minyard incur any future Response Costs for the Property,
thus requiring Southeastern to reimburse Minyard for eighty percent
of those costs. The answer is an unequivocal no, because Minyard no
longer owns the Property. Obviously, while Minyard was reimbursed
for the $24,000 it incurred as past Response Costs, Minyard cannot
benefit economically from future Response Costs.

This is not a situation such as in Braswell Shipyards, Inc. In that
case, the plaintiff had purchased a parcel of land, which the seller had
negligently failed to disclose to the plaintiff was environmentally con-
taminated. See Braswell Shipyards, Inc., 2 F.3d at 1333-34. After the
plaintiff discovered the parcel was environmentally contaminated, it
brought suit against the seller, now the defendant, for negligent non-
disclosure under South Carolina common law and to recover
Response Costs of the property under CERCLA. See id. at 1333. With
the parties' assent, the district court bifurcated the negligent nondis-
closure claim from the CERCLA claims and stayed the CERCLA
claims pending the resolution of the negligent nondisclosure claim.
See id. at 1334.

After a jury trial on the negligent nondisclosure claim, the jury
awarded the plaintiff $1,029,830.82 in actual damages and $1,000 in
punitive damages. See id. The actual damages represented the original
cost of the parcel and the plaintiff's improvements to it. See id. The
defendant renewed its motion for judgment as a matter of law and/or
a new trial and a stay in the entry of judgment on the negligent non-
disclosure claim pending the outcome of the CERCLA claims. See id.
The district court denied the defendant's motions. See id. After find-
ing no just reasons for the delay in the entry of judgment on the negli-
gent nondisclosure claim, the district court entered judgment on that
claim pursuant to Federal Rule of Civil Procedure 54(b) in the amount
of $2,095,144.45, which included $1,064,313.63 in prejudgment
interest. See Braswell Shipyards, Inc., 2 F.3d at 1334.

The defendant appealed. See id. Before addressing whether the dis-
trict court erred in denying the defendant's post-trial motions, this
court first resolved the propriety of the district court's Rule 54(b) cer-
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tification "because we only obtain jurisdiction when an appeal is
taken from a final order, 28 U.S.C. § 1291, or from an appealable
interlocutory order, 28 U.S.C. § 1292." Braswell Shipyards, Inc., 2
F.3d at 1335. "Rule 54(b) permits a district court to enter final judg-
ment as to one or more but fewer than all claims in a multiclaim
action, thus allowing an appeal on fewer than all claims in a multi-
claim action." Id. at 1335.

We held that the district court abused its discretion in finding no
just reasons for the delay in the entry of judgment on the negligent
nondisclosure claim. See id. at 1339. We thus remanded the case to
the district court with instructions to vacate its order finding no just
reasons for the delay in the entry of judgment on the negligent nondis-
closure claim and its corresponding judgment, and to conduct further
proceedings consistent with our opinion. See id. Critical to our hold-
ing that Rule 54(b) certification was inappropriate was our belief that
the plaintiff would likely receive an impermissible double recovery
by recovering the Response Costs of the property under CERCLA and
by also recovering the full purchase price plus the costs of improve-
ments. See id. at 1337-39. In other words, the potentiality existed that
the plaintiff would be fully compensated under the negligent nondis-
closure claim for the full purchase price of the parcel plus improve-
ments and additionally have the parcel cleaned up under CERCLA at
no cost to itself, thus effecting a double recovery.

The crucial distinction between the present case and Braswell Ship-
yards, Inc. is that in the present case Minyard no longer owns the
Property. Accordingly, Minyard will not benefit from restoration of
the Property under CERCLA. Thus, the $200,000 award to Minyard
on its negligence claim for diminution in value of the Property as a
result of Southeastern's negligence and the CERCLA award to Min-
yard does not constitute an impermissible double recovery. Accord-
ingly, we affirm the magistrate judge's award of $200,000 to Minyard
under South Carolina law for diminution in value of the Property.11
_________________________________________________________________

11 In its cross appeal, Minyard, in essence, contends the magistrate 
judge’s finding that Southeastern’s negligence only resulted in the Property 
diminishing $200,000 in value is clearly erroneous.  According to Minyard,
Southeastern’s negligence resulted in the Property diminishing $2,375,000 in value, 
representing the difference between the amount Bradshaw originally agreed to pay to 
purchase the Property, conditioned upon it being free from environmental contamination, 
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IV

Finally, we address Southeastern's argument that the magistrate
judge erred in holding it liable for contribution for Response Costs
pursuant to § 113(f) of CERCLA, because while the Plaintiffs
expressly alleged a cause of action for the full recovery of Response
Costs pursuant to § 107(a) of CERCLA, they did not expressly seek
contribution among potentially responsible parties pursuant to
§ 113(f) of CERCLA. In the alternative, Southeastern contends that
we must vacate the judgment with respect to the damages portion of
the Plaintiffs' contribution claim pursuant to § 113(f) of CERCLA
and remand the case for the magistrate judge to reapportion costs
because the magistrate judge, in apportioning costs, improperly
placed the burden of proving the appropriate apportionment of costs
on Southeastern instead of the Plaintiffs.

We hold that the magistrate judge did not err in holding Southeast-
ern liable for contribution for Response Costs pursuant to § 113(f) of
CERCLA despite the Plaintiffs' failure to expressly seek contribution
among potentially responsible parties pursuant to § 113(f) of CER-
CLA in their complaint. However, we agree with Southeastern that,
in apportioning costs pursuant to § 113(f) of CERCLA, the magistrate
judge improperly placed the burden of proving the appropriate alloca-
tion of costs on Southeastern instead of the Plaintiffs. Therefore, we
vacate the damages portion of the judgment as it pertains to the Plain-
tiffs' claim for contribution pursuant to § 113(f) of CERCLA and
remand for further proceedings consistent with this opinion.
_________________________________________________________________

and the amount for which JB & CR ultimately purchased the Property.  In support, 
Minyard relies on the fact that JB & CR purchased the Property in its contaminated 
condition for $1,625,000 and the fact that Minyard’s president testified at trial that 
the Property had a fair market value of $1,625,000 in its contaminated condition, 
see Hawkins v. Greenwood Dev. Corp., 493 S.E.2d 875, 881-82 (S.C. Ct. App. 1997) 
(holding that an owner of real property is qualified by fact of ownership to give his or
her estimate as to value of real property with determination as to the weight to be 
given such testimony left to the finder of fact).  After reviewing the entire record, we 
are not left with a definite and firm conviction that a mistake has been committed on 
this issue.  See Gypsum Co., 333 U.S. at 395.  Accordingly, we reject Minyard’s con-
tention that the magistrate judge’s finding with respect to the diminution in value of the 
Property as a result of Southeastern’s negligence is clearly erroneous. 
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Section 107(a) of CERCLA, provides a private party a strict liabil-
ity cause of action to recover costs of assessing and cleaning up an
environmentally contaminated piece of real property from the parties
responsible for the contamination.12 See 42 U.S.C. § 9607(a); Bedford
Affiliates v. Sills, 156 F.3d 416, 423-24 (2d Cir. 1998); Pneumo Abex
Corp. v. High Point, Thomasville & Denton R.R. Co., 142 F.3d 769,
774 (4th Cir. 1998). However, a responsible party cannot recover
Response Costs under § 107(a) of CERCLA from another responsible
party. See Pneumo Abex Corp., 142 F.3d at 776. Rather, for one
responsible party to recover Response Costs from another responsible
party, the first responsible party must seek contribution from the other
responsible party pursuant to § 113(f) of CERCLA. See Pneumo Abex
Corp., 142 F.3d at 776.13

Notably, under § 113(f) of CERCLA, the Plaintiff bears the burden
of proving the defendant is a responsible party under § 107(a) of
CERCLA and also the burden of proving the defendant's equitable
share of costs. See Centerior Serv. Co. v. Acme Scrap Iron & Metal
Corp., 153 F.3d 344, 348 (6th Cir. 1998). "In resolving contribution
claims, the court may allocate [R]esponse[C]osts among liable par-
ties using such equitable factors as the court determines are appropri-
ate." 42 U.S.C. § 9613(f)(1). While the court has considerable
discretion as to what and how many equitable factors it will consider
in allocating Response Costs among the responsible parties, see
Pneumo Abex Corp., 142 F.3d at 776 n.4, liability under § 113(f) is
several only, as opposed to joint and several under§ 107(a), see
Centerior Serv. Co., 153 F.3d at 350.

Here, Southeastern does not dispute that as the owner of the Trans-
chem System it qualifies as a responsible party under CERCLA. See
42 U.S.C. §§ 9601(9), 9607(a). As stated previously, Southeastern
contends the magistrate judge erred in holding it liable for contribu-
tion to Response Costs of the Property pursuant to§ 113(f) of CER-
CLA, because while the Plaintiffs expressly alleged a cause of action
_________________________________________________________________

12 Section 107(a) of CERCLA lists four classes of responsible parties.
See 42 U.S.C. § 9607(a)(1)-(4).
13 In relevant part, § 113(f) of CERCLA provides that "[a]ny person
may seek contribution from any other person who is liable or potentially
liable under section [107(a)]" for Response Costs. 42 U.S.C.
§ 9613(f)(1).
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in their complaint for recovery of all Response Costs pursuant to
§ 107(a) of CERCLA, they did not expressly seek in their complaint
contribution among potentially responsible parties pursuant to
§ 113(f) of CERCLA. Southeastern's contention is without merit.

Federal Rule of Civil Procedure 54(c) (Rule 54(c)) commands that
a trial court "shall grant the relief to which the party in whose favor
it is rendered is entitled, even if the party has not demanded such
relief in the party's pleadings." Fed. R. Civ. P. 54(c). We have charac-
terized Rule 54(c) as "a clarification of the fundamental point . . . that
the relief to which a claimant is entitled is not limited to the relief it
requested in its original demand for judgment." Gilbane Bldg. v. Fed-
eral Reserve Bank of Richmond, 80 F.3d 895, 901 (4th Cir. 1996).
The theory underpinning Rule 54(c) is that "the dimensions of a law-
suit are measured by what is pleaded and proven, not what is
demanded." Thomas v. Pick Hotels Corp., 224 F.2d 664, 666 (10th
Cir. 1955); see also Gilbane Bldg., 80 F.3d at 900 ("[T]he essence of
a claim remains its factual elements."). This is so because "[t]he
pleadings serve only as a rough guide to the nature of the case."
Robinson v. Lorillard Corp., 444 F.2d 791, 803 (4th Cir. 1971). The
only possibly relevant exception to Rule 54(c)'s mandate is if the
Plaintiffs' failure to demand the appropriate alternative relief would
be unfairly prejudicial to Southeastern.14  See Albemarle Paper Co. v.
Moody, 422 U.S. 405, 424 (1975); Gilbane Bldg., 80 F.3d at 901.
Thus, the two questions that we must answer are: (1) whether the
Plaintiffs have properly pleaded and proven allegations supporting an
entitlement to contribution from Southeastern for Response Costs pur-
suant to § 113(f) of CERCLA, and (2) whether the Plaintiffs' failure
to expressly demand relief in their complaint pursuant to § 113(f)
unfairly prejudiced Southeastern. We answer the first question in the
affirmative and the second question in the negative.

The Plaintiffs are entitled to contribution from Southeastern for
Response Costs pursuant to § 113(f) of CERCLA if they pleaded and
_________________________________________________________________

14 The only other limiting principle to Rule 54(c)'s mandate is that a
remedy desired by none of the parties should not be forced upon them.
See Robinson, 444 F.2d at 803. As the Plaintiffs desire affirmance of the
judgment in their favor with respect to the magistrate judge's award pur-
suant to § 113(f) of CERCLA, this limitation is obviously inapplicable.
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proved allegations supporting that they, as well as Southeastern, are
responsible parties under § 107(a) of CERCLA. This the Plaintiffs
have done. As we have previously stated, Southeastern does not dis-
pute that, as the alleged and proven owner of the Transchem System
removed from the Property, it qualifies as a responsible party under
§ 107(a) of CERCLA. Furthermore, the Plaintiffs pleaded and proved
that Minyard had a contract with Southeastern for Southeastern to
remove the Transchem System containing hazardous substances from
the Property. Section 107(a)(3) provides, inter alia, that a party quali-
fies as a responsible party if that party "by contract, agreement, or
otherwise arranged for disposal . . . of hazardous substances owned
or possessed by such [party], by any other party or entity, at any facil-
ity . . . owned or operated by another party or entity and containing
such hazardous substances . . . ." 42 U.S.C.§ 9607(a)(3). No party
disputes that the Transchem System constitutes a facility as that term
is found in § 107(a)(3) of CERCLA and specifically defined in
§ 101(9) of CERCLA, 42 U.S.C. § 9601(9). Accordingly, Minyard
qualifies as a responsible party under § 107(a) of CERCLA. Finally,
the Plaintiffs pleaded and proved that JB & CR is the present owner
of the Property, which all parties agree constitutes a "facility" as that
term is defined in CERCLA. Because § 107(a)(1) of CERCLA pro-
vides that a party is a responsible party if it is the owner of a facility,
see Nurad, Inc. v. William E. Hooper & Sons, Co., 966 F.2d 837, 841
(4th Cir. 1992), JB & CR also qualifies as a responsible party under
§ 107(a) of CERCLA.

Because the Plaintiffs have pleaded and proven allegations support-
ing that they, as well as Southeastern, are responsible parties under
§ 107(a) of CERCLA, it cannot be said that the magistrate judge erred
in holding Southeastern liable for contribution for Response Costs
pursuant to § 113(f) of CERCLA, despite the Plaintiffs' failure to
expressly seek contribution among potentially responsible parties pur-
suant to § 113(f) of CERCLA in their complaint, unless we determine
that Southeastern was unfairly prejudiced by the Plaintiffs' failure to
expressly seek contribution pursuant to § 113(f) of CERCLA in their
complaint. We can discern no such prejudice to Southeastern from the
record. Southeastern argued in its pretrial motions that the Plaintiffs
were responsible parties and thus should be pursuing a claim for con-
tribution pursuant to § 113(f) of CERCLA. Accordingly, it is clear
that Southeastern had notice of the potentiality of the magistrate judge
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to apportion costs pursuant to § 113(f) of CERCLA. Furthermore,
Southeastern has not even suggested how it might have been preju-
diced. Accordingly, the unfair prejudice exception to the mandate of
Rule 54(c) is inapplicable, and Southeastern is subject to the rule's
full force.

We lastly address Southeastern's alternative argument that the
magistrate judge improperly placed the burden of proving the appro-
priate allocation of Response Costs on it rather than the Plaintiffs. As
previously stated, under § 113(f) of CERCLA the Plaintiffs must bear
the burden of proving Southeastern's equitable share of costs. See
Centerior Serv. Co., 153 F.3d at 348. Below, the magistrate judge
correctly recognized that the party seeking to allocate costs bears the
burden of proving the allocation requested is appropriate. Neverthe-
less, the magistrate judge improperly placed this burden on Southeast-
ern instead of the Plaintiffs. Because we obviously cannot be certain
how the magistrate judge would have equitably allocated the
Response Costs under § 113(f) of CERCLA had it placed the burden
of proof on the Plaintiffs, we vacate the judgment with respect to the
damages portion of the Plaintiffs' contribution claim pursuant to
§ 113(f) of CERCLA and remand the case for the magistrate judge to
reapportion costs with the burden of proving Southeastern's equitable
share resting upon the Plaintiffs. To aid the magistrate judge on
remand, we suggest that, in addition to considering the equitable fac-
tors he deems appropriate, see Centerior Serv. Co., 153 F.3d at 354,
he consider the fact that JB & CR purchased the Property at a reduced
price on account of its contaminated state, the fact that JB & CR pur-
chased the Property with knowledge of its contaminated condition
and of the minimum estimated cost of $200,000 to remediate it, and
the fact that the Property may appreciate following its remediation.15
_________________________________________________________________

15 The Plaintiffs devote a mere two sentences in their opening brief to
an alternative argument in support of their position that the judgment
should be affirmed to the extent it awards the Plaintiffs damages pursu-
ant to CERCLA. In this regard, the Plaintiffs specifically assert: "Neither
plaintiff was an owner, operator, or arranger in connection with the trans-
chem facility. As such, they are innocent parties under 42 U.S.C.
§ 9607(b) . . . and may maintain an action pursuant to § 107." (Plaintiffs'
Br. at 11).
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V

In conclusion, we hold: (1) that the magistrate judge's finding that
Southeastern ruptured one of the underground storage tanks while
removing the Transchem System from the Property, thus proximately
causing the Property to be contaminated, is not clearly erroneous; (2)
the $200,000 award to Minyard on its negligence claim for diminu-
tion in value of the Property as a result of Southeastern's negligence
and the CERCLA award to Minyard do not constitute an impermissi-
ble double recovery; (3) the magistrate judge did not err in holding
Southeastern liable for contribution for Response Costs pursuant to
§ 113(f) of CERCLA despite the Plaintiffs' failure to expressly seek
contribution among potentially responsible parties pursuant to
§ 113(f) of CERCLA in their complaint; and (4) in apportioning all
Response Costs pursuant § 113(f) of CERCLA, the magistrate judge
improperly placed the burden of proving the appropriate allocation of
Response Costs on Southeastern rather than on the Plaintiffs. Accord-
ingly, we affirm the judgment in all respects except that we vacate the
judgment with respect to the Response Cost(s) portion of the Plain-
tiffs' contribution claim pursuant to § 113(f) of CERCLA and remand
the case for the magistrate judge to reapportion Response Costs with

_________________________________________________________________

Apparently, the Plaintiffs are attempting to assert at least one of the
multiple affirmative defenses provided in § 107(b) of CERCLA. Con-
gress created several statutory affirmative defenses under § 107(b) of
CERCLA to being considered a responsible party under § 107(a) of
CERCLA in order "[t]o mitigate the harsh effect strict liability often
imposes." Bedford Affiliates, 156 F.3d at 425. We need not and do not
address their alternative argument, because the record appears to be void
of evidence that the Plaintiffs presented it below, and they have failed to
show an exceptional circumstance that prevented them from doing so.
See Bregman, Berbert & Schwartz, L.L.C. v. United States, 145 F.3d 664,
670 n.8 (4th Cir. 1998) (refusing to address argument raised for the first
time on appeal where appellant failed to show exceptional circumstance
that prevented it from raising argument below); United States v. Mer-
cedes Benz 2-Door Coupe, 542 F.2d 912, 915 (4th Cir. 1976).
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the burden of proving Southeastern's equitable share resting upon the
Plaintiffs.

AFFIRMED IN PART, VACATED IN PART,
AND REMANDED

                                22


